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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 28

B-55649 .
FE3 19 1946

FEE 1 3

The Honorable,
The Secretary of State.
Yy dear Hr, Seeretary:
I haw your letter of January 20, 1946, as follows;

"Contract of lesgse no. 39 fa-56 dated September 26, 1935 covers
fiw bulldings with servanta' quarters and garages located at the
Jmotion of Shanghai and Ningpo Roada In Nanking, China. The lsase
was mads between the Sin Hua Trust and Savings Bank, Limdted, as
lesscor, and the Searetary of State of the United States of Anerica,
aoting by @iliys E. Peck, Counselor of the American Embassy at
Rankirg, as lesses, In pursuance of said contrast, the lessar
constructed these buildinga for use as office and living guoarters
tor the Ansricen Embassy at Naniking, The lease stipulates a rental
of 3000 yuan dollars per momth to bes paid in sdvance commencing on
the date the premises sre ancspted by the lesses as ready for occu-
panoy. The remises were acoepted for ococupancy on jugust 28, 1936
as evidsnoed by a certifioats of comenceneni of the lsase aigned
by the lsssse snd the lessor. The lesse expires opn Auzust 28, 1947.
Both the 1sase in question and the certificate of comwencement of
lssse ware tranamitted to the Audit Ndiviaion of the General Account-
ing (ffioce respectiwely under cover of this Departrsnt's lettere of
Nowember 12, 1935 and larch 5, 1937,

"Neports received through the Swiss, who were representing
Amsrican interests, indicate that by Avgust, 1943, tle Jepanese had
occupled tlose premises.

"n September 18, 1945, a contingent of the American REsbassy
at Chungking, China, arrived at :janking for the purpose of making
preperations ingzidant to the renoval of the zeat of tke Clinese
Governzent from Chungking to Fanking where ii is contamplated the
Amoricen Erbassy will be located in the not too distant future.

"Bocause of the Japanesee occupation and with the passage of
tine, these buildings have undargme detarioration. Under the terms
of the lease, the lessor 13 charged with maldpg repairs. Canditims

Tave drastically changed since ihe centract was entered into, the
most erucial change being axtreme inflation in China., Inflation

has gone to such an extent that the lassor 18 now receiving, in temns
of United States currency, batween two and three dollars per month.
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Statements from American Fereign Service representatives male mani-
fest that the lessor finds himself in financial straits. This
Department has instructed 1ts reprosentatiws in China that. ynder
the lease the landlord is obligatad 40 maintain thw premises in good
repair and tenantabls econdition, exvept for damage or negligence of
the lesses, his agsnts, or employoes, and it has also baan pointed
ot that, under Artisls 11 of the lsase, the Government can take
neasures to establish cnditions ocamtenplated by the omtract in the
svent that the lassor fails to fulfill any of its eanditions, provided
the matter is brought to the imdlerd's attention on more than one
osoaslon and provided the lsndlard has refused to take the dasired
action or has delayed beyond a reasonable tims in 2eting on the
tonant 's request, This Department's repressntgtives were lnstructed
to notify ihe lesgor ascordingly in writing, under the provision of
Artiols 11, In as much gs the rent under the lsame btrings the land.
lard only twe or three dollsrs, American currsncy, per month on
rather extensive properties, it will readily be perceived that this
Departmant cannot very well bring abonut the termg ocntemplated by
the leass by taking the imdtiative in meking repairs and deduoting
such costs from the rent payments,

*The Departimni's remresentatiwe gt Kanking has recamended, in
compliance with the lessor's request, that ths smtract be revieed
80 g8 %o provide for a nonthly paymsent of one thousand United States
dellars, sffectiw Lyom September 18, 1945, the dats on whioh these
jrenises were recocupydsd. The 1000 figure is calomlated to plaoce
the lsesor in his original pesitien,

This Depertment is sware of decisione of the Comptrallsr
General whish hold that a landlcerd 1s bound hy the terms of his
1sase notwithstending changes in oiroumstarwes. (n the besis of
those dacisions, it is this Department's understanding that 'Where
ons agrees to do, for & fimed sum, a thing pasaihle to be perfoamed,
be will not be sxoused or begoms entiiled to addiiional compensation,
because mforesemn difficulties are emsountered.’ (Comp. Gen. Decision
B=49926, June 11, 1945). Decilaions of this natare sre supported by
Anerican lew. It would appear, however, that a aoantract such as this,
nads in China, having been and to be performed in Chioa, wonld be sub-
Jeot to construal in the light of Ghinese law, In this sccmmection,
this Departzan$ has boen advised that, under Chinese lxw, when a lsase
is for s definits period the Chinese Courts have discretionary power
to grant equitable relief under Articls 246 of the Civil Code whioh

provides:

R13 comrmt" for an impoaaible prestation iz vold, Hawewer, if
the impossibility can be removed and if the partiss, at the tlm when
the emtract was conoluded, intended to have 1t perfomned affer ihe

- yenoval of the—inpossibility;—the—oontract 1s valid.'(Tranglated by
Ching-lin Hsia et al.)

It is understood that in cangtruin: this Article a Chinsge Court
would probably coensidsr three important faptors:s First, the Cenfucian
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Dootrine of Tao I which ngy be translsted as ijustice and rightecwms-
ness?, This deotrine iz the foundaticn of what may be loosely
designated as the Chiness law of Equity. In applying this deotrine
the Judges possess kroad dizcretioary powers and ave anly required
to render their judgrments in sccardance with 'justise and rightecus-
ness'! and the dictstes of their emacisnces. This gyatem cf equity
is ane which 13 compgiihle with Chinese pgychology. The ssoend
fagtor is custam, the applicability of whick is =mpecified in Articles
) and 2 of the Civil Cods a8 followa:

"irtiole 1 — 'In civil matters if there is no provisicn of lew
applicanls to a cass, the ease shall be desided aocording to custm,
If there is no custom, the oase shall be declded in accordance with
the general principles eof law,!

*Article 2 -—— 'A custar 13 azplicadble in eivil matters emly
whan it is not contrary to public crder or geod morals.’

"he third faoter 1e the ability of the partiss to pay end/or
to peyxfornm.

"This Department has baen pdvised that all of ths sssantial
elenmts sesm to be present in this case. Namely, thmat it weuld be
Just and righteous according to Chinese equity to re-adjust the rental;
that Chiness custan Tequires that rents be re-adjusted whan there iz a
charp rise or declins in the valus of the cwrrenty; and that the United
Statea is sbls to pay an adjusted rental and will be unduly emriched
if 1t oontimmes to pay the origingl rental of 3,000 Yuan dollaras per
mon’h; while on the other hand the landlord 13 finmancially unable to
zaintain the prenises, as he is required to do by the lsase anxd Chinese
1gw, unless he receives an adsquate remtal.

"pfter taking all tha fasts and sircumstanges into oomaideration
1t would seem that the landlord conld prow a strang prima facie case
in a Chiress Court, if it had jurisdiction, entitling hin %0 equitable
rollet,

51t should be pointed cut that Chiness law does nct sirietly
adhere to the doetrins of sters decisia apd that tequity' jJurisprudence
in China 15 nore elastic and leas fixed than American equity jurispru-
dange. Citations of recent Chinnge decisions tharefore would not ba

oonclusive aven if they were now at hand.

"It is further urderetcod $hat z Ghin®sse Gourd, guided by the
stated consideraticns, would likely be disposed to ruls that a com-
promise figure be established which would resudt in having the lessee
asguzy part of the disadvantage new belng &claly barne by the lassar.

tIn addition to the purely legal aspects of the questionwhiech— -
are discussed adowe, the question of the natiomal interest of the
Tnited Statea should bte given sericus conslderation a8 e of the do-
termining factors. As stated in a telegram frem the Endbasay at Chungking,
to insist, en 2 bezis of legal rights, upon rataining posssasion of this
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valuahle property at such a ridisulously low reatal in the {ace of
China's present drastis inflation would greatly isjure the reputation
of the United 3tates in China for equity, justise md sense of fair
play. The landlord, norecver, has been very socommedating to uws in
the past and it 15 belleved that his astims in pressing for a revi-
sion of the lease ggreement are dictated solaly by necessity and
omsideration of equity. A furthsr sansideration is the fmot that
the samw landlord 1s a® present remting uas ae other building en &
highly desirabls site which it is necessaxy that = retain. If, how-
swyr, the lmdlord iz net granted relief with respeat to tha lasse
sgreenent on the original Mmmbassy property, it iz virtually certain
that be will further embarrsss this Government Ly dispoaing of the
additimel duilding by sale to ancther government,

It i3 sainently desirable, thevefore, that 3 deolaion be made
enailing this Department 0 enter irto s supplemenial azreewmsnt by
which the lsases undertakea %o indrease the mmthly rental to not %o
exaeed $500, Thited Jtates currency, which wenld be approximately
squivalent to fifty per cent of the exiginal rent, on the understanding
that this inocrease shell bescome effective on July 1, 1546, at whioh
time it is contempiated that ths American Enmbosgy at Hanking will be
in fall eperation, snd to pay rent for the 1947 fiscal year in one
installment on July 1, 1945 ard on July 1, 1947 for the perisd Joly 1
to August 28, 1947. This weuld assure this Government of the proper
maintensnoe of the prenises by ihe lessor and would lessen oritisim
of this Govarmment for harsh insistonce o the lettar of the omtrast,”

It iz understood that, at the rate of sxcharge prevailing as of
the effective date of the iratant lsase, or August 28, 1936, the
stipulated rental rate in terme cf United States ourrency was spproxi-
nately $1,120 per month, Hemoe, as indlsated in your latier, &
monthly rental rate of 3500 in United States currency would be spproxi-
nately 50 percent of the original rental rate, While the lease pro-
vides for oaoellstien by ths Covernment pricr to the expdration of
the origzimal term or the renewal thereof as set forth in paragraphs 5
md 6 of said lsase, thers are no ecrresponding optians in favor of
the lesswr. ¥oreowr, vhile, by ite tems, ths lsase expires after

elevan years, or on Auguat 28, 1947, paregraph 6 provides that ocecu-

pacy may ve oaitinued for an sdditiomal period-of five years subject

to terme rutually sgreed upen hy the partiss at the tarmination of
ten yeara of occupensy. Censequently, amandment of the leaso 80 as
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to insure restoration of the premises would appear to e in the
Governnm tts interest In order that occupancy may e contimed for
five years beyond August 28, 1947, if such be deemsd necessary and
desirable by your Department.

Accordingly, and since, a9 lndicated in your leiter the righis
and obligations of the parties under the lsase probably would be
determined under the law of China and, as set ferth further therein,
the courts of China probably would reliave the lessor fram ita
cbligation to restore the premises under the faots herein present,

I haw to advise that, if your Department should determine to amend
ths original lsase by supplsmental agreement as proposed in the con-
clnding parsgraph of your letter, no cbjection thereto will be inter-
possd by this offics. It ig to be understood, of course, that the
sppropriations avallable for the payment of rental will be sufficient
for the increased rental under the proposed supplemental sgreement.
See Section 3679, JI;'\‘aviaed Statutes, as smended.

Respectfully,

e R VT of 7
(Suimned] LIagneY we 8&r

Comptrollar Gensral
of the United Statas.




